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Statement of Questions Involved

Where the minimum range of the guidelines calculgon is not enhancedby the
scoring of offense variables through judicial factinding, MCL 769.34(2) and
(3) remain fully applicable to that sentence undeMCL 8.5, and so, given that
the minimum range here was not enhanced by judicialact-finding, do the
guidelines remain mandatory, so that pra-ockridge precedent applies in this
case?

The People answer yes.
Defendant would answer no.

I. Where a meritorious challenge, whether preservear unpreserved, is made to
the scoring of the offense variables of the sentang guidelines, which changes
the applicable guidelines range, but the defendamnéceives a sentence within the
corrected range, has he suffered a deprivation ofiisubstantial rights by virtue
of the incorrect scoring alone, where there is nodalitional evidence (i.e. the
sentence record) that there is a reasonable probdiby that without the scoring
error, his minimum sentence would have been differe, so that he should be
entitled to some type of relief?

The People answer no.
Defendant would answer yes.

lll.  Even though the sentencing guidelines may nowéadvisory, after this Court’s
decision inLockridge, plain error review is still available to offensevariable
scoring errors, just asitis in the federal systepwhose guidelines have also been
declared advisory. If a defendant prevails in the context under plain error
review, there is no need for a separate ineffectivassistance of counsel claim; if
on the other hand, a defendant cannot prevail undeplain error review, because
he cannot show that a scoring error affected his sstantial rights, he cannot
prevail on a claim of ineffective assistance of cogel, because prejudice under
the plain error test is the same as prejudice undd?ickengStrickland. Is there
anything that warrants there being a separate clainof ineffective assistance of
counsel available in addressing offense variable@ing errors?

The People answer no.
Defendant would answer yes.
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Statement of Facts

The People have no facts to add.
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Argument

Where the minimum range of the guidelines calculgon is notenhancedby the
scoring of offense variables through judicial factinding, MCL 769.34(2) and
(3) remain fully applicable to that sentence undeMCL 8.5, and so, given that
the minimum range here was not enhanced by judiciafact-finding, the
guidelines remain mandatory, and prekockridgeprecedent applies in this case.

A. Introduction

In its Order directing further briefing, this Colnds directed that the parties address:

whetherPeople v Lockridge498 Mich 358; 870 NW2d 502 (2015),
by rendering the sentencing guidelines advisoryarxy employing
a remedy that does not mandate resentencing, &ffect

(1) whether a defendant can be afforded relief dor
unpreserved meritorious challenge to the scorimgfefise variables
through a claim of ineffective assistance of colrnseePeople v
Francisco,474 Mich 82,89 n 8; 711 N.W.2d 44 (2006); and

(2) the scope of relief, if any, to which a defemida entitled
when the defendant raises a meritorious challemtfeetscoring of an
offense variable, whether preserved or unpreseraed,the error
changes the applicable guidelines range, whetherd#diendant's
sentence falls within the corrected range or nBead. at 89-90; see
alsoPeople v Kimble470 Mich 305, 310, 684 N.W.2d 669 (2004).

But there is an assumption in this Court’s predicat thatLockridge “render[ed] the
sentencing guidelines advisory” in cases whergtindelines range is not enhanced by judicial fact-

finding — that is contrary both tackridgeitself,? and to Michigan’s severance statute, MCL 8.5.

! People v Douglas— Mich—; 870 NWw2d 730 (2015).

2 InPeople v Terrell- Mich App —; — NW2d (2015)y to app pendingMichigan
Supreme Court Docket No. 152470), the Court of Atpbeeld that the guidelines are advisory
even where the minimum range is not enhanced bgighdact-finding. The People argue here,

-3-
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Because no judicial fact-finding occurred here,sta¢utory scheme as written applies to this case.
And, because counsel waived a challenge to theetinabs scorind, review is for ineffective
assistance, as was the case befoekridgewas decided. On the facts here, Defendant cannot
prevail.
B. Where the minimum range of the guidelines calcul#on is notenhancedby the

scoring of offense variables through judicial factinding, MCL 769.34(2) and

(3) remain fully applicable to that sentence undeMCL 8.5, and so, given that

the minimum range here was not enhanced by judiciafact-finding, the

guidelines remain mandatory, and prekockridgeprecedent applies in this case.

It is critical here both to ascertain that whiclst@ourt held in_ockridge and the manner
in which MCL 8.5 applies. Startlingly, thoughrenuncing a severance, which the People believe,
as will be explained, is limited both in the Opimiand necessarily by application of MCL 8.5, this

Court in its Opinion never mentioned the severatatite at all. But the severance statotist

be applied when severance of a portion of a stédute/olved.

as they argue in their Application pending beftrie Court, that the Court of Appeals is
mistaken.

® Though discussed in the context of review foirp&ror in the Court of Appeals, this
is actually not a case of issue forfeiture, butweai Indeed, at sentencing, counsel said, “We
would ask the Court to consider sentencing hinh@tidw end of the guidelines, which the
Prosecutor and I, we agree that the minimum rargddiwbe seven months.” (Sentence
Transcript, 5).  Any claim of error is thus eguishedPeople v Carter462 Mich 206; 215-
220; 612 NwW2d 144 (2000), and review is for inefifex assistance of counsel. See Bapple
v Marshall 298 Mich App 607, 616; 830 NW2d 414 (20142dgment vacated in part, appeal
denied in pard93 Mich 1020; 829 NW2d 876 (2013) (“A waiver exfinishes any error, leaving
no error to review. . . . Accordingly, our reviesvaonfined to determining whether defense
counsel was ineffective because he approved thésamm of this evidence”). The prejudice
requirements of either test cannot be met here.

-4-

IV ST:TT:6 9TOZ/T/T OSIN Ad A3AITD3Y



i) This Courtin Lockridgefound the Michigan guidelines system deficient
to “the extent to whichhe guidelinegequirejudicial fact-finding beyond
facts admitted by the defendant or found by the juy to score offense
variables (OVs) that mandatorily increase the floor of the guidelines
minimum sentence range.e. the ‘mandatory minimum’ sentence under
Alleyne.™
This Court did not inLockridge hold that judicial fact-finding in sentencing is
unconstitutional; indeedilleyné itself disclaimed any such holding. Rather, ibidy when a
mandatory minimum sentence — and this Court folmedminimum range of the guidelines
calculated under the Michigan statutory schemensttute a “mandatory minimum” undélleyne
— isenhancedby judicial fact-finding,and is mandatory that the right to jury trial has been
compromised. Thus, this Court’s holding thatdbestitutional deficiency of the Michigan system
is only to ‘the extent to whicthe guidelinesequirejudicial fact-finding beyond facts admitted by
the defendant or found by the jury to score offere#ables (OVs) thahandatorilyincrease the
floor of the guidelines minimum sentence rarige the ‘mandatory minimum.”  This Court’s
limited holding is demonstrated by its repeatedafdde phrase “to the extent that” in discussing
the constitutional deficiency it identified, linmig its holding to those situations where the gunesl
range ienhancedy judicial fact-finding, the Court concluding thander the statutory scheme the
minimum range is mandatory. If, then, the minimange imotenhanced by judicial fact-finding,

there is no constitutional error in the mandatature of the guidelines for that sentence.

To again illustrate this point, this Court said:

* People v Lockridge498 Mich 358, 364; 870 NW2d 502 (2015) (emphasijsplied).
In discussing the “constitutional error” identifibgt this Court inLockridge the People do not
here concede that therein fact a constitutional defect in the Michigandglines.

® Alleyne v United Stase 570 US —; 133 S Ct 2151; 186 L Ed 2d 314 (2013).

-5-
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From Apprendiand its progeny, includinglleyne,we believethe
following test provides the proper inquifgr whether a scheme of
mandatory minimum sentencing violates the Sixth Admeent: Does
that scheme constrain the discretion of the semtgncourt by
compelling an increase in the mandatory minimuntesere beyond
that authorized by the jury's verdict aléhdichigan's sentencing
guidelines do sto the extent thahe floor of the guidelines range
compels a trial judge to impose a mandatory mininsentence
beyond that authorized by the jury verdict. Statégfrently, to the
extentthat OVs scored on the basis of facts not admibyedhe
defendant or necessarily found by the jueydict increase the floor
of the guidelines range.e. the defendant's “mandatory minimum”
sentence, that procedure violates the Sixth Amentifne

The mandatory nature of the guidelines scheme, th@nly unconstitutional, as this Court
repeatedly said, “to the extent that” a minimundglines range isnhancedby judicial fact-finding.
If a particular sentencem®tso enhanced, then the statutory requirement teaethtence be within
that range absent a statement of proper substantda@ompelling reasons is perfectly constitutional
i) This Court in Lockridge only severed the mandatory requirements of
MCL 769.34(2) and (3) ‘to the extent thafthey] make[] the sentencing
guidelines range as scored on the basis of factg/bead those admitted by
the defendant or found by the jury beyond a reasori@de doubt
mandatory.”’
Where the guidelines range is scored in a particalse with an offense variable or variables

(OV) found by judicial fact-finding, and the saagiof an OV by judicial fact-finding enhances the

guidelines range, then under this Court’'s holdmgackridgethe statutory requirement that the

® Lockridge 498 Mich at 373-374 (emphasis supplied).

" “To remedy the constitutional violation, we seMCL 769.34(2}o the extent that

makes the sentencing guidelines range as scortdtedrasis of facts beyond those admitted by
the defendant or found by the jury beyond a redaslerdoubt mandatory.” Lockridge 498

Mich at 364 (emphasis supplied). On its facks, itha limited severance, announced at the
beginning of this Court’s opinion.

-6-
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sentence be within that range absent a justifinatos departure of substantial and compelling
reasons is unconstitutional. But where then®isuch enhancement by judicial fact-finding, eithe
because there is no OV scored by judicial factifigdor because the scoring of an OV by judicial
fact-finding does not enhance the range, then egipn of the statutory requirements is not
unconstitutional. Thus the limited nature o&tfBiourt’'s remedy; the mandatory requirements in
the statutory scheme are severed, said this Ctoithe extent that [they] make[] the sentencing
guidelines range as scored on the basis of fagtsblehose admitted by the defendant or found by
the jury beyond a reasonable doubt mandatory&gain, use of the phrase “to the extent that” is
a limitation on this Court’'s remedy for the congtiibnal deficiency it identified, limiting that rezay

to curing the deficiency identified. But forwgitions outside the “extent that” — namely where
the minimum range isotenhanced by judicial fact-finding — the statytscheme is constitutional
and remains applicable.

Though this limited severance cures the constitadierror, and though this Court said that
it was severing the mandatory requirements “tetent that” they make the sentencing guidelines
range as scored on the basis of facts beyond #dredted by the defendant or found by the jury
beyond a reasonable doubt mandatory, in other plafcéne opinion this Court used language that
might be taken as suggesting that its severancedgrs to be applied even to situations where no
constitutional error is occasioned by use of theusbry scheme as passed by the legislature;ghat i

where there is no enhancement of the minimum raggedicial fact-finding? This Court should

8 “IW]e sever MCL 769.34(2) to the extent that inimndatory and strike down the
requirement of a ‘substantial and compelling reatmdepart from the guidelines range in MCL
769.34(3).” Lockridge 498 Mich at 391.
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affirm that the severance it has directed applndg ‘@o the extent that” the statutory scheme makes
mandatory the minimum sentence ramgeen that range is enhanced by judicial fact-figdin
i) MCL 8.5 requiresthat the severance remedy imposed by this
Court be limited to those situations where the minnum range of
the guidelines is enhanced by judicial fact-finding
Though the legislature has directed the mannehicwseverance of provisions of statutes
is to occur when a portion or application of awgiaty scheme is held unconstitutional, neither this
Court inLockridge nor the Court of Appeals in tiA@rrell opinion, made any mentiomhatever
of the statutory requirements. MCL 8.5 provides:
In the construction of the statutes of this state fbllowing rules
shall be observed, unless such construction woelthbonsistent
with the manifest intent of the legislatutbat is to say:
If any portion of an acbr the application thered any person or
circumstances shall be found to be invalid by atceuch invalidity
shall not affect the remainingortions orapplicationsof the act
which can be given effect without the invalid portior application,
provided such remaining portions are not determimetthe court to
be inoperableand to this end acts are declared to be severable
It is quite plain that this Court has found thatai applications of the statutory scheme in
MCL 769.34(2) and (3) are unconstitutional; thatnbere they are applied to guidelines minimum
ranges that are enhanced by judicial fact-findingis equally plain that where the guidelines
minimum range isiotenhanced by judicial fact-finding, application FCL 769.34(2) and (3) to

the sentence processistunconstitutional underockridge Further, after severing the application

of these provisions from those situations where ourt has determined their application is

9

MCL 8.5 (emphasis supplied).
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unconstitutional, the “remaining portion” of thehgtne, that is, its application to sentences where
the minimum range is not enhanced by judicial faading, is certainly “operable.” And so, the
legislature, having declared that where a statigongme has been declared unconstitutional as to
certain applications that invalidity is not to affféhe remaining applications of the act which lsan
given effect, this Court’s severanceliockridgeis necessarily limited, as this Court said, “te th
extent that” the statutory scheme applies to mimmsentence ranges that are enhanced by judicial
fact-finding.

To be sure, this leaves a statutory scheme othertttat enacted by the legislature, where
the mandatory nature of the minimum range contitmapply to sentences not enhanced by judicial
fact-finding, but not to sentences enhanced bycjatiiact-finding, the latter being unconstrained,
subject only to review for “reasonableness.” tfhss is so cannot avoid the legislature’s dim@cti
in the severance statute. Of coumsbhenevera statutory scheme is found invalid as to some
applications but not others, the statutory schesteen applied is not that enacted by the legisdatu
— but the legislature has directed what is to dx@edn this situation; that is, the scheme iséo b
applied where it can be given effect without theaiid application. To avoid limited severance
on this ground is to render MCL 8.5 a nullity.end, the remaining “two-tiered” system is the lesu
of this Court’s opinion irLockridgeand faithful application of MCL 8.5; if the legadlire is of the
mind that in this situation it wishes somethingeelsis for the legislature to so say.

It may be argued that iBooket” itself the United States Supreme Court recognthat

declaring the federal guidelines advisory only vdapply to situations where mandatory application

10 United States v BookeB43 US 220, 233; 125 S Ct 738, 749-750; 160 R&G21
(2005).

-9-
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of the guidelines worked no constitutional wrongf, the Court made the guidelines advisory in all
circumstances nonetheless (over dissenting viewijt therds no federal severance statugand

so the Court was free to make its “best guess'bashtat Congress would have it do with the
statutory scheme after the Court’'s declaration ftks&tapplication in some situations was
unconstitutional. This Court, to the contrapnot free to take its best guess, but must faithfully
apply MCL 8.5.

It might also be said that this Court may makéést guess as to the will of the legislature
because MCL 8.5 says that its provisions do nolyappere severance only to invalid applications
of the statutory scheme “would be inconsistent withmanifest intent of the legislatur® Again,
this Court is not free to guess at the legislaturmgent in this regard, that is, whether the legise
wishesnot to have the severance statute apply; rather,intett must be madmanifestby the
legislature, and the legislature has not done se. heAnd the legislature knows how to make its
intent manifest when it so desires:

Pursuant to section 8 of article 3 of the statestiturtion of 1963, it
is the intent of the legislature to request by corent resolution the
opinion of the supreme court as to the constitatiioynof this 1976
amendatory act as amended. Notwithstandingosebtof chapter
1 of the Revised Statutes of 1846, being sectidroBthe Michigan
Compiled Laws, if the supreme court's advisory mpirfinds any

portion of this act, as amended, to be invahe, entire act shall be
invalid.*?

1 “Manifest” means, in this context, “easily unsteod or recognized.” Merriam-

Webster Dictionary.
2. MCL 830.425 (emphasis supplied).

-10-
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Enacting section 1. If any portion of this amatody act or

the application of this amendatory act to any pemaircumstances

is found invalid by a court, it the intent of the legislature that the

provisions of this amendatory act are nonseverasid that the

remainder of the amendatory act shall be invalihgerable, and

without effect?
And, after all, applying the statutory scheme agtenw tosomeapplications — where the guidelines
range is not enhanced by judicial fact-findings-closer to the legislative intent than applying t
statutory scheme as writtenrio applications.

Faithful application of MCL 8.5 requires that sewsze here be limited, as this Court said

in Lockridge “to the extent tha@pplication of the guidelines in a particular eagould result in a
minimum range enhanced by judicial fact-findingecBuse the guidelines were not enhanced by
judicial fact-finding — there has never even bseoh a claim in this case — preekridge
precedent applies. Defendant waived the claistofing error, and on the facts here, it cannot be

shown that counsel was ineffective.

C. A claim of ineffective assistance of counsel istmade out here, inasmuch as Defendant
suffered no prejudice.

It is unnecessary to examine the nature of counsetor in agreeing to the scoring of the

guidelines here, for Defendant cannot possibly rtreeprejudice prong @trickland™ *°

13PA 52,2007, MCL § 168.615¢ (emphasis suppliedhéblater unconstitutional.

14 Strickland v Washingtod,66 US 668; 104 S Ct 2052; 80 L Ed 2d 674 (1984),
adopted by this Court iReople v Pickengl46 Mich 298; 521 NW2d 797 (1994).

5 IndeedgStricklandprovides as follows:

(footnote continued on following page)

-11-
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Defendant must show “that there is a reasonabddatility that, but for counsel's
unprofessional errors, the result of the proceedvwgld have been different. A reasonable
probability is a probability sufficient to underngirtonfidence in the outcom&.” Defendant’s
guidelines were 7-46 months as scored, and remakiangoints for OV 13 results in a range with
the same maximum, and a minimum that reduces lyyZomionths. Defendant was also receiving
a sentence of 5 years for felony-firearm secofdhe trial judge sentenced Defendant to 24 months
to 10 years on the remaining convictions.  As @woart of Appeals said, “Defendant cannot
establish that the trial court's unpreserved sgagmor resulted in prejudice or otherwise affected
his substantial rights. Defendant received a mimmnaentence of 24 months — well within the

correct minimum sentence range of 5 to 46 monthMoreover, there is no indication that the trial

Although we have discussed the performance comparden
an ineffectiveness claim prior to the prejudice poment, there is
no reason for a court deciding an ineffective &asce claim to
approach the inquiry in the same order or eventivess both
components of the inquiry if the defendant makesanufficient
showing on one. In particular, a court need md¢omine whether
counsel's performance was deficient before examitia
prejudice suffered by the defendant as a resulietlleged
deficiencies. The object of an ineffectivendas is not to
grade counsel's performance. If it is easi@ligpose of an
ineffectiveness claim on the ground of lack of might prejudice,
which we expect will often be so, that course stidod followed.
Courts should strive to ensure that ineffectiverotgisns not
become so burdensome to defense counsel thattihe @minal
justice system suffers as a result.

Strickland, supra466 US at 697; 104 S Ct at 2069.

18 Strickland 466 US at 694; 104 S Ct at 2068.
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court would have imposed a shorter minimum sentbadehe guidelines been scored correctly.”
The bar for ineffective assistance is high, andeDdént cannot meet it.

Because the People believe that the guidelineaaneatory in this caséthe People believe
that this Court’'s questions, which assume theyaahasory, become advisory or hypothetical
guestions; further, this Court’s second questiarcems, in part, preserved challenges, and thes cas
does not present a preserved challenge. Buubedhis Court has directed that supplemental
briefs be filed addressing them, the People attdmpihswer whether, where the guideliaes
advisory undekockridge their now advisory nature makes any differenqa#wious precedent on

review of and relief from scoring errors.

" People v Douglasunpublished opinion per curiam of the Court opAgpls, decided
August 7, 2014 (Docket No. 315027); 2014 WL 38875t (2014).

180V 13 was scored in this case, and is an “offenagfable. But its scoring only
concerns convictions of a certain sort within gaiarperiod, and requires identification of the
appropriate convictions and placement of them withe relevant statutory period, but this is
hardly “judicial fact-finding,” and has not beeraiched to be by Defendant.

13-
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I. Where a meritorious challenge, whether preservear unpreserved, is made to
the scoring of the offense variables of the sentang guidelines, which changes
the applicable guidelines range, but the defendamnéceives a sentence within the
corrected range, he has not suffered a deprivatioaf his substantial rights by
virtue of the incorrect scoring alone, unless he cepoint to additional evidence
(i.e. the sentence record) that there is a reasonialprobability that without the
scoring error, his minimum sentence would have beedifferent, so that he
should not be entitled to any relief.

This Court’s Inquiries
As noted in the previous Argument, this Court hasatied the parties to file supplemental

briefs in this case addressing

whetherPeople v Lockridged98 Mich 358 (2015), by rendering the
sentencing guidelines advisory and/or by employmgmedy that
does not mandate resentencing, affects (1) whetdefendant can
be afforded relief for an unpreserved meritoriobalienge to the
scoring of offense variables through a claim offeive assistance
of counsel, seBeople v Franciscal74 Mich 82, 89 n 8 (2006); and
(2) the scope of relief, if any, to which a defemidia entitled when
the defendant raises a meritorious challenge tosdoging of an
offense variable, whether preserved or unpreseraed,the error
changes the applicable guidelines range, whetreedédiendant’s
sentence falls within the corrected range or nSee id. at 89-90; see
alsoPeople v Kimble470 Mich 305, 310 (2004).

The People find it easier to address this Couet®nd inquiry first inasmuch as the People
believe that addressing inquiry (2) is a naturaigpession to addressing inquiry (1). With this
Court’s indulgence, then, the People will first seld inquiry (2).

(2) the scope of relief, if any, to which a defelant is entitled when the
defendant raises a meritorious challenge to the sgng of an offense variable,

whether preserved or unpreserved, and the error chages the applicable

guidelines range, whether the defendant’s sentenéalls within the corrected
range or not

-14-
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In fashioning a remedy in the situation where #@ancing judge engages in judicial fact-
finding, this Court followed the remedy adoptedthy United States Supreme CourBimoker™®
As noted in the previous Argument, the CouBookerdeclared the guidelines advisory across the
board, that is advisory in all circumstances, wlastithe People have argued in Argument I, is not
the situation in Michigan under theckridgedecision. Nevertheless, this Court’s hypothética
inquiries presupposes that the Michigan guidelaresadvisory, so the People will address this
Court’s hypothetical inquiries under that suppositi

First, there is no question that the sentencindajines have significance. Indeed, as this
Court stated i.ockridge?® “[s]entencing courts must, however, continue tostot the applicable
guidelines range [even though they are advisomy}ake it into account when imposing a sentence.”
The United States Supreme Court has expressearthe sentiment, “[a]s we explainedRita, a
district court should begin all sentencing procegsdiby correctly calculating the applicable
Guidelines range. (Citation omitted). As a matttadministration and to secure nationwide
consistency, the Guidelines should be the stapaigt and the initial benchmark?”

If Michigan’s sentencing guidelines do have sigrafice, the People believe that it would
be a mistake to argue that an issue as to thengoofthem is not cognizable on app&allndeed,

scoring errors in the federal courts are cognizabl@appeal, as evidenced by the fact that a trial

19 Lockridge, supra498 Mich at 391, citingpooker, supra543 US at 246; 128 S Ct at
757.

20 498 Mich at 392.
21 Gall v United State§52 US 38, 49; 128 S Ct 586, 596; 169 L Ed 2d (2487).
2 See e.gPeople v Mitchell454 Mich 145, 176-177; 560 Nw2d 600 (1997).
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court’s sentencing decision is reviewed first f@gngicant procedural error, such as failing to
calculate or improperly calculating the guidelinmsge?®*  And then, assuming that the trial court’s
sentencing decision is procedurally sound, the l&gipecourt then considers the substantive
reasonableness of the sentence imposed underube abdiscretion standaftl. And this is the
scope of review even though the federal guidelaresadvisory.

Because there is an obvious parallelism betweenfatieral system and this Court’s
hypothetical supposition that the guidelines argsaaty across the board, this Court can look to the
federal courts for guidance relative to the inaggnposed in its Order.

a) Where there is an unpreserved meritorious chinge to the scoring of an
offense variable, what is the scope of relief

An unpreserved meritorious challenge to the scooingn offense variable, like any other
unpreserved claim of error, triggers the plain estandard of review. Under the plain error
standard, the defendant has the burden of showjrtlgat error occurred, 2) that the error wasplai
i.e., clear or obvious, 3) and that the plain eaféected substantial rights; this generally reggiia
showing of prejudice, i.e., that the error affectied outcome of the lower court proceedings.
Furthermore, once a defendant satisfies these tleggrements, an appellate court must still
exercise its discretion in deciding whether to rege Reversal is warranted only when the plain,

forfeited error resulted in the conviction of artuadly innocent defendant, or when the error

3 Gall, suprg 552 US at 51; 128 S Ct at 597.
2 Gall, supra
% People v Kimble470 Mich 305, 312; 684 NW2d 669 (2004).
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seriously affected the fairness, integrity, or pul#putation of judicial proceedings independdnt o
the defendant’s innocence.

When aGall procedural error, i.e. a miscalculation of thedglines, is reviewed for plain
error, the burden is on the defendant to demomrs&ra¢asonable probability that but for the error,
the outcome would have been differént.

i) What happens if the misscoring changes the appable guidelines range?

The Second Circuit has held that where there iggaifieant difference between the
minimum range as misscored and the range as dgrseoted, the third prong of the plain error test
is satisfiec?” That would stand to reason, although that igim®tase here (even if this case was
applicable, which it is not, because the scorinthefpertinent Offense Variable was not due to
judicial fact-findings, which means that the guides in this case were mandatory), because the
difference between the low-end of the minimum nossd range (7 to 46 months) and the low-end
minimum correct range (5 to 46 months) was two merand the sentencing court did not impose
a minimum sentence at the very bottom the Guidg]ibet rather, imposed a minimum sentence of
24 months, well above the low end. In other wotlis is not a case where an argument could
seriously be made that had the judge known thatdhect range was 5 months instead of 7 months,
he would have given Defendant a minimum senten&mobnths, or even a minimum sentence of

22 months instead of the 24 month minimum thatidendpose.

% United States v Aul§98 F3d 1039, 1042 (CA 8, 2009).
27 United States v WernicB91 F3d 108, 117 (CA 2, 2012).
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Of course, what is stated above, that the thirdgud the plain error test is satisfied if there
is a significant difference between the misscorgdmum range and the correctly-scored minimum
range presupposes that the defendant was givemigum sentence under the miscored range that
was significantly higher than a minimum sentened kie would have been given under a correctly
scored minimum range. And that would still onppby, it seems, in the situation where the
defendant’s minimum sentence was near the low-ethetanisscored range, suggesting that he may
then have been at the low-end of a correctly-scoresimum range. Whether this would be the
case or not would depend to a great extent on Wieatsentencing judge said at the time of
sentencing.

Just to complete the plain error analysis, the S@&ircuit says that a scoring error that
significantly changes the guidelines range meetsdhrth prong of plain error review:

We are mindful that a remand for resentencing, @vhdt costless, does not

invoke the same difficulties as a remand for retiaees, (citations omitted), and this

fact weighs in our assessment of the fourth prohdVilliams,399 F.3d at 454-57

(discussing relative costs of plain error reviewtfal and sentencing errors). Given

the dramatic impact on the Guidelines calculatath the resulting possibility that

the error resulted in the defendant's being impesofor a longer time, and the

relatively low cost of correcting the miscalculatjove believe that failure to notice

the error would adversely affect the public permapiof the fairness of judicial

proceedings. Having found plain error, we remthrdcase for resentencirtg).

The Second Circuit’s application of plain errorigv is consistent with the reasoning

expressed iKimble?

% Wernick,supra 691 F3d at 117-118.
29 470 Mich at 312-313.
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a) What happens if the misscoring changes the applicébguidelines range,
but the sentence falls within the correctethnge?

This Court’s inquiry hypothesizes a scenario whigre error changes the applicable
guidelines range, but the defendant’s sentence ¥athin the corrected range, and asks if the
defendant should be entitled to any relief.

This is a scenario that the federal courts haveesddd, and they are split. The federal
courts call this an “overlap,” that is where thetsace imposed falls into the “overlap” between the
incorrect guidelines range used by the sentenanigt @nd the correct guidelines rarije. The
Third Circuit, as well as a number of other Cirsuhave said that this does not make the scoring
error harmless even under plain error review:

The government contends that a sentencing eredsasharmless where, as

here, the sentence imposed falls into the “overteghiveen the incorrect Guidelines

range used by the sentencing court and the caBeidtelines range.  Although

some courts have adopted an “overlapping rangesnate, we conclude that such

an “overlap” does not necessarily render an emothe Guidelines calculation

harmless. Such an overlap, alone, proves titm litThe record must show that the

sentencing judge would have imposed the same sEnterder a correct Guidelines

range, thatis, that the sentencing Guidelinesadijnot affect the sentence actually

imposed. The overlap may be helpful, but ihessentencing judge’s reasoning, not
the overlap alone, that will be determinative. [fi'3

30 United States v Langfor&16 F3d 205, 216 (CA 3, 2008).

3 This is what the footnote (footnote 3) says:

SeeUnited States v Harris390 F3d 572, 573 (CA 8, 2004) (concluding
that, based on the record from sentencing, it Wess that the district court would
have imposed the same sentence and noting thahdadverlap been at the
bottom of the overlapping area, “there might benderence that the court would
have given [the defendant] a lower sentence ifdeereceived a [smaller]
adjustment”)United States v River@2 F3d 430, 439 (Ca 2, 1994) (holding that

(Footnote continued on next page)
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out:

In United States v Knightve made clear that we do not agree that an qverla
between ranges renders an error harmless. 26803(CA 3, 2001). IKnight,
the District Court erroneously calculated the Glingks range as 151 to 188 months
and imposed a 162-month sentence that fell withencorrect Guidelines range of
140 to 175 months. Id. at 205. Under the exacting plain error statdae held
that “application of an incorrect Federal Senteg€uidelines range presumptively
affects substantial rights, even if it results seatence that is also within the correct
range.” Id.; see alsdJnited States v Wood86 F3d 781, 790-791 (CA 3, 2007)
(relying onKnightpostBookerand vacating and remandinghited States v Felton,
55 F3d 861, 869 n 3 (CA 3, 1995) (“This circuit amithers have found that the
miscalculation of a defendant's offense level @ely is error that seriously affect[s]
the defendant's rights, and so amounts to plaor.efy (citation omitted);United
States v Pollen978 F2d 78, 90 (3d Cir.1992) (“The district caurtnproper
calculation ..., resulting in a significantly higl@uideline sentencing range, certainly
is an error that seriously affected [defendantjlssgantial rights and so amounts to
plain error.”). We reviewed numerous cases whesar sister courts of appeals
similarly concluded that the selection of an inectiGuidelines range was plain error
even though the actual sentence happened to tallvihe correct Guidelines range.
Id. at 208-210. Recognizing that some cases healtoehe contrary, we decided
that our case law was more sound in that it betistects the defendant's right to a
sentence “imposed pursuant to correctly applied @wd “better effectuates the
Guidelines’ purpose to institute fair and uniforentencing.” Id. at 210. We
reviewed the record and determined that “we woelditable to conclude that it is
even reasonably likely that the same sentence wawvd been imposed if the correct
range and history were considered!d. at 208*

TheLangfordcase did have a strong dissent, however, witlsghent points worth setting

where there was an overlap in the sentence thedi advocated and the range
used by the court (which in any case the courppkals believed to be correct)
and the sentencing court made clear that it woalethmposed the same sentence
regardless of the range, the error was harmlesd)nited States v Dillor905

F2d 1034, 1037-38 (CA 7, 1990) (speculating thaabse the correct Guidelines
range and that used overlapped, the sentencing pdgld have imposed a
sentence at the high end under the correct rarggbe of other factors the judge
had properly considered, even though the senteaseamthe middle of the range
actually used).

%2 Langford, supra516 F3d at 215.
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Rita, Gall, and Kimbrough show that appellate review hinges on the
reasonableness of the ultimate sentence as bastx dotal 8 3553(a) analysis,
rather than on the calculation of the Guidelinegyjea The reasonableness of a
sentence will not be vitiated by an “insignificaettor in the Guidelines calculation.
The Guidelines computation should be performedfalye but it is designed to
produce a range — not a designated point.  sé&prently, the Guidelines
calculation need not be as precise as an engiigegrawing.

There is enough play in the system to allow fontiass error.  Although
a sentence may be unreasonable if a district coakies clearly erroneous factual
findings when determining the Guidelines range, dbetrines of plain error or
harmless error can apply to preserve the sentemuesed. Se#menez513 F3d
at 84-85 (citingUnited States v Grie475 F3d 556, 570 (CA 3, 2007)); see also
Booker 543 US at 268; 125 S Ct 738 (stating that apgekaurts reviewing
sentences should “apply ordinary prudential doesirsuch as waiver, plain error,
and harmless error).

If the computations, even if erroneous, lead tistridt judge to consider a
reasonable range of sentences that is not a maikedtion from the national
estimate provided by the correct Guidelines ratiggy have fulfilled their proper
role of promoting national uniformity. They haaitso played a role that satisfies
8 3553(a)(4)’s requirement that the sentencingtaewiew “the kinds of sentence
and the sentencing range” for the offense.  Tingré&ne Court confirmed that
appellate courts can continue to require a strbopgysg to sustain a final sentence
that is imposed outside the Guidelines ran@all, 128 S Ct at 597, but that
justification can be supplied by the strength efribasoning in the court’s discussion
of the 8§ 3553(a) factors. In its final rulingetDistrict Court's proper use of all the
§ 3553 factors to reach the ultimate sentence @k@nmmsignificant its errors in the
Guidelines calculation.

This case presents a situation where an insignificascalculation in the
Guidelines computation did not result in an unreabte sentence. The sentence
was not simply within the zone of reasonablenessirat the proper Guidelines
range, but was in fact within that range itselbedt at its extreme. Sé&uta, 127
S Ct at 2463 (noting that a judge's choice of éesme within the Guidelines range
means that his judgment accords with that of theteé®eing Commission and
“increases the likelihood that the sentence isagaaeable one.”); see alited
States v Cooped37 F3d 324, 332 (CA 3, 2006) (“A sentence thhs faithin the
guidelines range is more likely to be reasonabée tbne outside the guidelines
range.”)®

¥ 516 F3d at 224.
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The Fifth Circuit, on the other hand, follows the&olap” harmless error rationale:

Put simply, where the resulting sentence falls withoth the correct and
incorrect guidelines, we do not assume, in theradesef additional evidence, that
the sentence affects a defendant’s substantidakrigiBlocker, 612 F3d at 416. We
have consistently refused to find plain error syriised on an incorrect guidelines
range when the correct and incorrect ranges ovaridghe sentence imposed falls
within both sentencing ranges. See, &glas-SancheZ00 Fed Appx at 869
(collecting cases with overlapping guidelines rangecluding cases involving only
one-month overlap)Zampo-RamirezZ379 Fed Appx. at 408 (collecting cases with
overlapping guidelines ranges and noting thate stands alone); see alsmited
States v Cruz-Mez810 Fed Appx 634, 636-637 (CA Bgrt denied— US —; 130
S Ct 86; 175 L Ed 2d 59 (2009) (finding that onenrtn overlap demonstrates “only
a possibility of a lesser sentence but for theremot the requisite probability ”).

In these cases, mathematics alone does not prtwedeequisite probability of a
lesser sentencé®

The People submit that the Fifth Circuit's view,ierhis, admittedly the minority view, is

more consistent with Michigan precedent that plabesburden of showing true outcome-

3 United States v Wesevictl4 Fed Appx 620, 621-622 (CA 5, 2011).

% |t appears that the “overlap” question witharets to plain error, that is whether a

defendant, sentenced within the overlap, wheréntt@rect and correct guidelines overlap,
must, in order to show plain error, demonstrataligohal evidence,” such as remarks of the
judge at the time of imposition of sentence, thaterror affected his substantial rights:

The Supreme Court recently granted certiorari th [
review this court’s standard for assessing the starttial rights”
requirement of plain error review. Sdgited States v
Molina—Martinez 588 Fed Appx 333 (CA 5, 2015), cert granted —
—US—; 136 SCt 26; —L Ed 2d — (2015). Buait ttase involves
this court’s more stringent standard for demonisigethat an error
affected the defendant's substantial rights wherd#éiendant was
sentenced within the overlap between the incoardtcorrect
Guidelines ranges.

United States v Putnamio. 14-51238; 2015 WL 7694538, at *3,
fn 2 (CA 5, November 25, 2015).
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determinative error on the defendant (even whetaim of an alleged error has been preserved, as
will be discussed in the next section). Simply, @ reviewing court should show considerable
reluctance in finding a reasonable probability e trial court would have settled on a lower
sentence when the defendant’s sentence falls viatitimthe correct and incorrect guidelines ranges.
The Fifth Circuit also provides a good workableinigibn of plain error review in the context of

guidelines scoring miscalculations:

To show reversible plain error, [a defendant] nalsiw a clear or obvious
error that affects his substantial rights2uckett v United StateS56 US 129, 135;
129 S Ct 1423; 173 L Ed 2d 266 (2009). If he esathat showing, we have
discretion to correct the error but only if it gersly affects the fairness, integrity, or
public reputation of judicial proceedings.

* * * *

In order to establish that his substantial rightsenaffected by this error, [the
defendant] must “show a reasonable probability, thbat for the district court's
misapplication of the Guidelines, he would haveneed a lesser sentenceUnited
States v Villegas404 F3d 355, 364 (CA 5, 2005) (per curiam). ]Hgent
additional evidence, a defendant has shown a reboprobability that he would
have received a lesser sentence when (1) thectlisttirt mistakenly calculates the
wrong Guidelines range, (2) the incorrect rangggsificantly higher than the true
Guidelines range, and (3) the defendant is sentlewithin the incorrect range.”
United States v Mudekuny&l6 F3d 281, 289 (CA 5, 2011) (per curiam) (cotiasi
omitted).

In Mudekunye we held that in cases where the correct and liecbr
Guidelines ranges overlap, but the court imposeEngence significantly above the
top-end of the correct Guidelines range, the imggsatence affects the defendant's
substantial rights “where it is not apparent fri@tecord that [the defendant] would
have received an above-Guidelines sentence.” F3bat 290 (quotindgnited
States v Johr§97 F3d 263, 285 (5th Cir.20105).

% United States v Hernande&90 F3d 613, 620-621 (CA 5, 2012).
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b) Where there is a preserved meritorious challege to the scoring of an offense
variable, what is the scope of relief?

It seems that whatever the result wdoddinder plain error review would be the same in
Michigan where the scoring error is preserved. isTis so because a scoring error is
nonconstitutional error which triggers an analysiderPeople v Lukity! which places the burden
of demonstrating that it is more probable thanthat a preserved nonconstitutional error was
outcome determinative, i.e. that it resulted iniscarriage of justicé? *

So, if this Court follows the Fifth Circuit’s “oviap” view, the defendant would not get any
relief for a scoring error, even when a scoringiectaim is preserved, where the error changes the

applicable guidelines range, but the defendantitesee falls within the corrected range.

37 460 Mich 484; 596 NW2d 607 (1999).

% 460 Mich at 492-496.

%9 Some Federal Circuits place the burden omémeficiary of the error:

According to our traditional harmless error stadgdarnon-constitutional
error is harmless when “it is highly probable ttie error did not prejudice” the
defendant. **** *‘High probability’ reques that the court possess a ‘sure
conviction that the error did not prejudice’ thédedglant.” **** As the
Supreme Court has instructed, the proponent af¢héence bears the burden of
“persuad[ing] the court of appeals that the distaurt would have imposed the
same sentence absent the erroneous factdvitliams v United State$03 US
193, 203; 112 S Ct 1112; 117 L Ed 2d 341 (199For the error to be harmless,
it must be clear that the error did not affectdisrict court's selection of the
sentence imposed.ld. at 203; 112 S Ct 1112.  Accordingly, we wilimand for
resentencing “unless [we] conclude on the recor@\abole ... that the error did
not affect the district court's selection of thateace imposed.

We submit that the improper calculation of the @liftes range can rarely
be shown not to affect the sentence imposed.

Langford, supra516 F3d at 215.
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lll.  Even though the sentencing guidelines may nowdadvisory, after this Court’s
decision inLockridge, plain error review is still available to offensevariable
scoring errors, just as itis in the federal systenwhose guidelines have also been
declared advisory. If a defendant prevails in ths context under plain error
review, there is no need for a separate ineffectivassistance of counsel claim; if
on the other hand, a defendant cannot prevail undeplain error review, because
he cannot show that a scoring error affected his sstantial rights, he cannot
prevail on a claim of ineffective assistance of cosel, because prejudice under
the plain error test is the same as prejudice underPickengStrickland.
Accordingly, nothing warrants there being a separat claim of ineffective
assistance of counsel available in addressing off@nvariable scoring errors.

This Court’s other inquiry in its Order of Octol&€), 2015, which is actually its first inquiry

(1) whether a defendant can be afforded relief foan unpreserved
meritorious challenge to the scoring of offense vables through a claim of
ineffective assistance of counsel
Even though the Federal Sentencing Guidelines bage made advisory, and this Court’s

Order presupposes tHaickridgemade the sentencing guidelines advisory acrodsaael, every
federal circuit appears to be legion in applying phain error standard of review to an unpreserved
miscalculation of the Federal Guidelines.

If Michigan is going to follow what the federal atsido, and apply the plain error standard
of review, even though the guidelines are advigaggin, this Court’s hypothetical presupposes that
postiockridge the guidelines are advisory across the boardjetbeems to be no purpose in there
being available a separate claim of ineffectivestasce of counsel, where counsel does not object
to a particular offense variable scoring error,cuse if the defendant gets relief by an application

of the plain error test, he has gotten what hechsixe If, on the other hand, the reviewing court

finds that the defendant’s substantial rights hreotdoeen affected (the third prong of the plaierr
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test), he has not shown prejudice, because prejudider the plain error test is the same as pigudi
underPickengStrickland?°

As the Eighth Circuit has noted, the standard fejuyalice undeiStricklandis virtually
identical to the showing required to establish #hd¢fendant's substantial rights were affecteéiund
plain error analysi$. In both instances, the party challenging a @ion must show a reasonable

probability that absent the alleged error, the one of the proceeding would have been diffefént.

40" Pickenssuprg Strickland,supra..

* Becht v United Stated03 F3d 541, 549 (CA 8, 2005).

“2 |d. See alstnited States v Sar@06 US App DC 277, 281; 24 F3d 283, 287 (CA
DC, 1994) (“Since reversal for ‘plain error’ is dgsed largely to protect defendants from the
defaults of counsel, there is a natural analogywéen the assertion of ‘plain error’ and the
assertion of ineffective assistance of counsélshould come as no surprise, then, that the
Stricklandformulation of ‘prejudice’ comes quite close toathve have required in plain-error
cases.”); but segnited States v Caputd78 F2d 972, 975 (CA 7, 1992) (suggesting that
ineffective-assistance claims require stronger shgwf prejudice)Gordon v United State§,18
F3d 1291, 1298 (CA 11, 2008):

When a claim of ineffective assistance is based fanlure to object to an
error committed by the district court, that undierdyerror must at least satisfy the
standard for prejudice that we employ in our reviemplain error. Compare
United States v Underwood46 F3d 1340, 1343-1344 (CA 11, 2006) (third part
of plain error analysis required defendant to distalia reasonable probability of
a different result” at sentencing), wiilliam v Sec'y Dep't of Cord80 F3d
1027, 1033 (CA 11, 2007) (prejudice standar&ticklandrequires that there be
“a reasonable probability that, but for counsetiprofessional errors, the result of
the proceeding would have been different” (intexqadtation marks omitted)).
See alsdJnited States v Nasd38 F3d 1302, 1304 (CA 11, 2006). The failure
to object to a single error that is either unobsiou nonprejudicial does not
“stamp [counsel's] overall performance with a mafrkneffectiveness.”

Chatom[v Whitd, 858 F2d [1479] at 1485. It would be nonsealsica

petitioner, on collateral review, could subject ¢thsllenge of an unobjected-to
error to a lesser burden by articulating it asaanelof ineffective assistance. Cf.
United States v Caput878 F2d 972, 975 (CA 7, 1992) (not every plaimerr
rises to the level of an error that “leaps outatrieader” or “condemns the lawyer
who failed to bring it to the judge's attentionpobfessional incompetence”).
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The only scenario where a claim of ineffective stssice of counsel could possibly lie in this
context would be where a defendant’s trial couesglressly agrees to a scoring that is clearly
erroneous; that is, where there has been a walwbeassue, which essentially extinguishes any

error, and so, extinguishes substantive revievaeftror itself?

43 Carter,supra,462 Mich at 214; and see eRgople v Hershey303 Mich App 330,
349-354; 844 NW2d 127 (2013).
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Relief

Wherefore, the People respectfully request that iHonorable Court deny Defendant’s

Application for Leave to Appeal.

Respectfully submitted,

Kym L. Worthy
Prosecuting Attorney
County of Wayne

Jason W. Williams
Chief of Research
Training and Appeals

[s/ __Thomas M. Chambers
Thomas M. Chambers (P 32662)
Assistant Prosecuting Attorney
19 Floor, 1441 St. Antoine
Detroit, Michigan 48226
Phone: (313) 224-5749

Dated: January 7, 2016
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